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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 JON P.  WI LCOX,  J.    The def endant s,  Amer i can Fami l y 

Mut ual  I nsur ance Company ( Amer i can Fami l y) ,  Kevi n L.  Cal dwel l  

( Cal dwel l ) ,  and Li ndel l  Mot or spor t s,  I nc.  ( Li ndel l )  

( col l ect i vel y,  t he def endant s) ,  seek r evi ew of  an unpubl i shed 

deci s i on of  t he cour t  of  appeal s, 1 whi ch r ever sed an or der  of  t he 

                                                 
1 See Hanson v.  Am.  Fami l y Mut .  I ns.  Co. ,  No.  2004AP2065,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Nov.  8,  2005) .   
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Mi l waukee Count y Ci r cui t  Cour t ,  Mi chael  D.  Guol ee,  Judge,  

denyi ng Jo- El  Hanson' s ( Hanson)  mot i on t o change t he ver di ct  and 

i ncr easi ng her  awar d f or  past  medi cal  expenses f r om $25, 000 t o 

$78, 338. 97,  as wel l  as awar di ng her  a new t r i al  on t he r emai ni ng 

damages.  

¶2 We ar e pr esent ed wi t h t wo i ssues on r evi ew.   Fi r st ,  i s  

Hanson ent i t l ed t o her  expenses f or  a sur ger y,  admi t t edl y wel l -

done,  but  al l egedl y not  necessi t at ed by her  i nj ur y,  j ust  as a 

pl ai nt i f f  i s  ent i t l ed t o her  expenses when sur ger y necessi t at ed 

by t he i nj ur y  was negl i gent l y  per f or med and aggr avat es t he 

i nj ur y?  Second,  was t he ci r cui t  cour t ' s  own cust omi zed 

i nst r uct i on on damages and causat i on appr opr i at e i n t hi s case?  

¶3 We hol d t hat  because t he j ur y concl uded t hat  Hanson 

was i nj ur ed i n t he acci dent ,  she was ent i t l ed t o al l  of  her  past  

medi cal  expenses,  r egar dl ess of  whet her  Hanson' s t r eat i ng 

physi c i an per f or med an unnecessar y sur ger y,  under  t he r ul e f i r st  

enunci at ed i n Sel l eck v.  Janesvi l l e,  100 Wi s.  157,  75 N. W.  975 

( 1898) ,  as Hanson used or di nar y car e i n sel ect i ng her  doct or .   

Fur t her mor e,  we hol d t he j ur y ' s ver di ct  ar ose f r om an er r oneous 

and conf usi ng j ur y i nst r uct i on such t hat  t her e i s a r easonabl e 

pr obabi l i t y  of  a di f f er ent  out come on t he r emai ni ng damages at  

i ssue.   As such,  t he deci s i on of  t he cour t  of  appeal s i s  

af f i r med.    

I  

¶4 On June 22,  2000,  Hanson was dr i v i ng t o wor k when she 

encount er ed heavy t r af f i c .   She began t o s l ow down and her  car  

was hi t  i n t he back by a t r uck dr i ven by Cal dwel l .   The t r uck 
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was owned by Li ndel l  and i nsur ed by Amer i can Fami l y.   Cal dwel l  

was t r avel i ng appr oxi mat el y f i ve t o seven mi l es per  hour  at  t he 

t i me of  t he acci dent .   I t  i s  undi sput ed t hat  Cal dwel l  was f ul l y 

r esponsi bl e f or  causi ng t he acci dent .    

¶5 The f ol l owi ng day,  Hanson devel oped l ower  back,  neck,  

and r i b pai n.   Hanson saw her  f ami l y physi c i an,  Dr .  Kennet h 

Saydel ,  t hat  same day.   She began goi ng t o physi cal  t her apy.   

Accor di ng t o Hanson' s t r i al  t est i mony,  t he r i b pai n went  away 

af t er  s i x t o ei ght  mont hs,  t he l ower  back pai n went  away af t er  

f our  t o s i x mont hs,  but  t he neck pai n r emai ned.   I n Jul y of  

2000,  she was di agnosed wi t h post - t r aumat i c cer vi cal  dor sal  

st r ai n,  not  i mpr ovi ng.   Then i n August  of  2000 she was di agnosed 

wi t h acut e dener vat i on act i v i t i es of  t he l ower  cer vi cal  

ver t ebr ae ( based on an el ect r omyogr am ( EMG)  per f or med by Dr .  

Lynn Ma) ;  post - t r aumat i c cer vi cal  dor sal  st r ai n,  not  i mpr ovi ng 

wi t h r adi cul opat hy;  and cer vi cal  t hor aci c spasm wi t h cer vi cal  

r adi cul opat hy ( based on t he f i ndi ngs of  an or t hopedi c sur geon) .   

I n November ,  anot her  EMG per f or med by Dr .  Ma r eveal ed evi dence 

of  acut e mi l d r i ght  C5- C6 r adi cul opat hy.   Hanson was r ef er r ed t o 

a neur osur geon,  Dr .  James Ll oyd,  who det er mi ned t hat  t he C4,  C5,  

and C6 di sks wer e causi ng t he pai n i n Hanson' s neck.   He 

r ecommended sur ger y and per f or med i t  on Febr uar y 6,  2001,  

r emovi ng t he di sks speci f i ed and r epl aci ng t hem wi t h bone gr aph 

mat er i al  ( met al  pl at e squar es) .    

¶6 Hanson f i l ed a l awsui t  agai nst  t he def endant s on 

August  13,  2001.   The case pr oceeded t o t r i al ,  wher e t he 

l i abi l i t y  of  t he def endant s was cont est ed.   The t wo i ssues 
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bef or e t he cour t  wer e whet her  Hanson was i nj ur ed i n t he acci dent  

and,  i f  i nj ur i es exi st ed,  t he ext ent  of  t hose i nj ur i es.   The 

def endant s ar gued t hat  Hanson' s  sur ger y was unnecessar y.   I n 

suppor t  of  t hi s asser t i on,  t he def endant s '  exper t ,  a 

neur osur geon,  Dr .  Ronal d Pawl ,  r esponded " no"  when asked i f  

Hanson' s sur ger y was caused by t he acci dent  and st at ed,  " I  do 

not  f eel  [ t he sur ger y]  was [ medi cal l y]  necessar y. "   He al so 

r ai sed t he possi bi l i t y  t hat  t he sur ger y was an act  of  

mal pr act i ce i n cr oss- exami nat i on.   I n r espondi ng t o pl ai nt i f f ' s  

counsel ,  Dr .  Pawl  st at ed t hat  sur ger y whi ch i s c l ear l y not  

i ndi cat ed " can be mal pr act i ce,  but  i t  i s  not  necessar i l y  

mal pr act i ce. "   I n f ur t her  r esponse t o whet her  he t hought  Dr .  

Ll oyd was i ncompet ent  i n hi s di agnosi s t hat  l ed hi m t o do t he 

sur ger y,  Dr .  Pawl  r esponded,  " Yes,  I  c l ear l y di sagr ee wi t h t hat ,  

yes. "   

¶7 However ,  Dr .  Pawl  al so agr eed t hat  Hanson i ni t i al l y 

went  t o t he doct or  as a di r ect  consequence of  t he acci dent ,  and 

t hat  she act ed appr opr i at el y i n f ol l owi ng her  doct or ' s 

r ecommendat i on t o under go sur ger y.   Hanson st r essed t he 

exi st ence of  a causal  nexus bet ween t he acci dent  and t he 

t r eat ment  r ecei ved,  r el y i ng on t he t est i mony of  Dr .  Ll oyd.   He 

t est i f i ed t hat  t he sur ger y was " necessar y"  and t he st r uct ur al  

damage t o her  spi ne was caused by t he acci dent .   Accor di ng t o 

t he pl ai nt i f f ,  t hi s connect i on,  al ong wi t h t he f act  t hat  Hanson 

act ed appr opr i at el y i n f i ndi ng a doct or  and f ol l owi ng hi s 

i nst r uct i ons,  pr event ed any decr ease i n t he damages awar ded as a 

r esul t  of  any mi st akes i n t he medi cal  t r eat ment  of  Hanson.    
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¶8 Pr i or  t o j ur y del i ber at i on,  Hanson moved f or  a 

di r ect ed ver di ct  on t he i ssue of  past  medi cal  expenses.   The 

ci r cui t  cour t  deni ed t he mot i on.   Hanson al so r equest ed a 

speci al  i nst r uct i on t hat  she be awar ded al l  of  her  past  medi cal  

expenses and r el at ed damages,  even i f  t he j ur y concl uded t hat  

some of  her  damages wer e a r esul t  of  her  doct or ' s mal pr act i ce 

f r om t he unnecessar y sur ger y.   The ci r cui t  cour t  r ef used t o gi ve 

t hi s i nst r uct i on.    

¶9 At  t he i nst r uct i on conf er ence,  Hanson al so submi t t ed a 

modi f i ed ver si on of  Wi s JI ——Ci vi l  1710.   The ci r cui t  cour t ,  

however ,  r ef used t o gi ve t hi s i nst r uct i on t o t he j ur y.   I t  

i nst ead gave i t s own i nst r uct i on,  whi ch was a combi nat i on of  Wi s 

JI ——Ci vi l  1710 ( aggr avat i on of  i nj ur y because of  medi cal  

negl i gence) ,  Wi s JI ——Ci vi l  1500 ( cause) ,  and t he cour t ' s  own 

addi t i onal  l anguage added f r om t he bench.    

¶10 The j ur y made t he f ol l owi ng awar d:   ( 1)  past  medi cal  

expenses:  $25, 000;  ( 2)  past  l oss of  ear ni ng capaci t y:  $7, 250;  

( 3)  f ut ur e medi cal  expenses:  $0;  ( 4)  past  pai n,  suf f er i ng,  

di sabi l i t y :  $15, 000;  and ( 5)  f ut ur e pai n,  suf f er i ng,  di sabi l i t y :  

$0.   The $25, 000 awar ded f or  past  medi cal  expenses was 

appr oxi mat el y t he amount  of  Hanson' s medi cal  expenses t hat  wer e 

char ged af t er  t he acci dent  but  bef or e t he sur ger y.    

¶11 Fol l owi ng t he ver di ct ,  Hanson f i l ed a post - ver di ct  

mot i on r equest i ng t he f ol l owi ng:  ( 1)  an awar d of  al l  past  

medi cal  expenses t ot al i ng $79, 123. 97;  ( 2)  an awar d of  past  l oss 

of  ear ni ng capaci t y t ot al i ng $14, 500;  and ( 3)  a " f ai r  and 

r easonabl e"  i ncr ease i n t he awar d f or  past  pai n,  suf f er i ng and 
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di sabi l i t y .   As one al t er nat i ve,  Hanson r equest ed a new t r i al  on 

t hose damages t hat  wer e not  i ncr eased,  or  an ent i r e new t r i al  i n 

t he i nt er est  of  j ust i ce.   As anot her  al t er nat i ve,  Hanson asked 

t he cour t  t o or der  a new t r i al  on t he gr ounds t hat  t he ver di ct  

was agai nst  t he gr eat  wei ght  and cl ear  pr eponder ance of  t he 

evi dence.   The t r i al  cour t  deni ed Hanson' s mot i ons i n an or der  

f i l ed on Apr i l  12,  2004.   Hanson subsequent l y appeal ed.    

¶12 Hanson r enewed her  ar gument s bef or e t he cour t  of  

appeal s.   The cour t  of  appeal s agr eed and r ever sed t he ci r cui t  

cour t ' s  or der ,  gr ant i ng Hanson $78, 338. 972 i n past  medi cal  

expenses,  i nst ead of  t he $25, 000 awar ded by t he j ur y.   The cour t  

of  appeal s al so gr ant ed Hanson a new t r i al  on t he i ssues of  her  

past  and f ut ur e pai n and suf f er i ng and l oss of  ear ni ng capaci t y,  

based on what  i t  bel i eved was an er r oneous j ur y i nst r uct i on.  

¶13 The cour t  of  appeal s r ul ed t hat  t he c i r cui t  cour t  

pr oper l y r ef used t o af f i r m Hanson' s pr e- ver di ct  mot i on t o awar d 

al l  of  her  past  medi cal  expenses and r el at ed damages.   The 

def endant s expr essed t he possi bi l i t y  at  t r i al  t hat  Hanson was 

not  i nj ur ed at  al l ,  i n whi ch case t he j ur y coul d agr ee and not  

awar d Hanson any past  medi cal  expenses or  ot her  damages.    

¶14 However ,  t he cour t  of  appeal s  r ul ed t hat  t he c i r cui t  

cour t  mi st akenl y r ef used t o gr ant  Hanson' s post - ver di ct  mot i on 

t o change t he ver di ct  answer  t o awar d her  t he f ul l  amount  of  her  

past  medi cal  expenses.   The j ur y f ound t hat  Hanson was i nj ur ed 

                                                 
2 Appar ent l y,  Hanson i s not  r equest i ng $785. 00 i n 

chi r opr act i c f ees i n her  appeal .    
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i n t he acci dent  ( a f act  t hat  t he def endant s di d not  appeal )  and 

gr ant ed her  $25, 000,  t he cost  of  her  medi cal  expenses pr i or  t o 

t he sur ger y.   Under  Li evr ouw v.  Rot h,  157 Wi s.  2d 332,  459 

N. W. 2d 850 ( Ct .  App.  1990) ,  t he cour t  of  appeal s hel d t hat  

Hanson was ent i t l ed t o " al l  of  her  medi cal  expenses r el at ed t o 

her  or i gi nal  i nj ur y,  pr ovi ded t hat  she exer ci sed good f ai t h and 

due car e i n sel ect i ng her  t r eat i ng physi c i an. " 3  Hanson v.  Am.  

Fami l y Mut .  I ns.  Co. ,  No.  2004AP2065,  unpubl i shed sl i p op. ,  ¶21 

( Wi s.  Ct .  App.  Nov.  8,  2005) .   The def endant s '  exper t ,  Dr .  Pawl ,  

st i pul at ed t hat  Hanson exer ci sed good f ai t h and due car e i n 

sel ect i ng her  physi c i an.   Ther ef or e,  t he cour t  of  appeal s 

r ever sed t he ci r cui t  cour t ' s  or der  denyi ng Hanson' s post - ver di ct  

mot i on t o change t he ver di ct  answer  and r emanded wi t h di r ect i ons 

t o ent er  j udgment  f or  Hanson,  awar di ng her  t he f ul l  amount  of  

past  medi cal  expenses.    

¶15 The cour t  of  appeal s al so concl uded t hat  t he c i r cui t  

cour t ' s  j ur y i nst r uct i ons mi sst at ed cur r ent  l aw.   The speci al  

i nst r uct i on or der ed t he j ur y  not  t o consi der  any al l eged 

mal pr act i ce,  whi l e at  t he same t i me t el l i ng t he j ur y " i t  must  

f i nd t hat  al l  t r eat ment s wer e r el at ed t o t he acci dent . "   I d. ,    

                                                 
3 Thi s r ul e or i gi nat ed i n Sel l eck v.  Janesvi l l e,  100 Wi s.  

157,  163,  75 N. W.  975 ( 1898) .   We not e t hat  t he Sel l eck cour t  
used t he t er m " or di nar y car e"  when r ef er r i ng t o t he l evel  of  
car e t hat  a pl ai nt i f f  must  exer ci se i n sel ect i ng hi s or  her  
physi c i an.   I n Fouse v.  Per sons,  80 Wi s.  2d 390,  397- 98,  259 
N. W. 2d 92 ( 1977) ,  we used t he t er m " good f ai t h and due car e"  
when r ef er r i ng t o t he necessar y l evel  of  car e under  Sel l eck.   
The t er ms " or di nar y car e"  and " good f ai t h and due car e"  ar e used 
synonymousl y,  but  f or  t he sake of  consi st ency,  we use t he t er m 
" or di nar y car e"  i n t hi s opi ni on.  
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¶25.   " I n ef f ect ,  t he t r i al  cour t  t ol d t he j ur y t hat  r egar dl ess 

of  whet her  t he sur ger y was unnecessar y,  t hey coul d not  awar d t he 

cost  of  t he sur ger y unl ess t he j ur y ' r el at e[ d]  t hem t o t he 

acci dent ,  t hose i nj ur i es. ' "   I d.   I n t he cour t  of  appeal s '  v i ew,  

t hi s i nst r uct i on di r ect l y cont r adi ct ed est abl i shed l aw i n 

Wi sconsi n,  as det ai l ed i n such cases as Li evr ouw and Fouse v.  

Per sons,  80 Wi s.  2d 390,  259 N. W. 2d 92 ( 1977) .    

¶16 Fi nal l y,  t he cour t  of  appeal s  concl uded t hat  t her e was 

a r easonabl e pr obabi l i t y  t hat  t he er r or  i n t he j ur y i nst r uct i on 

cont r i but ed t o t he out come of  t he case.   I n ot her  wor ds,  t he 

er r oneous i nst r uct i on was suf f i c i ent  t o under mi ne conf i dence i n 

t he case' s out come.   Accor di ng t o t he cour t  of  appeal s,  " t he 

i nconsi st ent  and er r oneous i nst r uct i ons i n t hi s case pr obabl y 

caused j ur y conf usi on and pr obabl y af f ect ed t he subst ant i al  

r i ght s of  Hanson wi t h r espect  t o t he damage quest i ons i n t he 

speci al  ver di ct . "   Hanson,  No.  2004AP2065,  ¶31.   For  t hese 

r easons,  t he cour t  of  appeal s r emanded f or  a new t r i al  on t he 

r emai ni ng damages i ssues.  

¶17 The def endant s t hen f i l ed a pet i t i on f or  r evi ew i n 

t hi s cour t ,  whi ch we accept ed.  

I I  

¶18 When r evi ewi ng a t r i al  cour t ' s  deni al  of  a mot i on t o 

change a j ur y ' s  speci al  ver di c t  " [ i ] f  t her e i s ' any cr edi bl e 

evi dence whi ch under  any r easonabl e v i ew suppor t s t he j ur y  

f i ndi ng especi al l y when t he ver di ct  has t he appr oval  of  t he 

t r i al  cour t ,  i t  shoul d not  be di st ur bed. ' "   Car l  v.  Spi ckl er  

Ent er s. ,  Lt d. ,  165 Wi s.  2d 611,  625,  478 N. W. 2d 48 ( Ct .  App.  
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1991)  ( quot i ng Ost r eng v.  Lowr ey,  37 Wi s.  2d 556,  560,  155 

N. W. 2d 558,  559 ( 1968) ) .  

¶19 As t o t he al l egedl y er r oneous j ur y i nst r uct i ons,  such 

a chal l enge " war r ant s r ever sal  and a new t r i al  onl y i f  t he er r or  

was pr ej udi c i al .   An er r or  i s pr ej udi c i al  i f  i t  pr obabl y and not  

mer el y possi bl y mi sl ed t he j ur y. "   Fi scher  v.  Ganj u,  168 

Wi s.  2d 834,  849- 50,  485 N. W. 2d 10 ( 1992)  ( c i t i ng Lut z v.  Shel by 

Mut .  I ns.  Co. ,  70 Wi s.  2d 743,  750- 51,  235 N. W. 2d 426 ( 1975) ) .   

" I f  t he over al l  meani ng communi cat ed by t he i nst r uct i ons was a 

cor r ect  st at ement  of  t he l aw,  no gr ounds f or  r ever sal  exi st . "   

I d.  at  850 ( c i t i ng Whi t e v.  Leeder ,  149 Wi s.  2d 948,  954- 55,  440 

N. W. 2d 557 ( 1989) ;  St at e v.  Paul son,  106 Wi s.  2d 96,  108,  315 

N. W. 2d 350 ( 1982) ) .   

I I I   

¶20 The Sel l eck r ul e has been a par t  of  Wi sconsi n case l aw 

si nce 1898.   Thi s r ul e essent i al l y  st at es t hat  when a t or t f easor  

causes an i nj ur y t o anot her  per son who t hen under goes 

unnecessar y medi cal  t r eat ment  of  t hose i nj ur i es despi t e havi ng 

exer ci sed or di nar y car e i n sel ect i ng her  doct or ,  t he t or t f easor  

i s r esponsi bl e f or  al l  of  t hat  per son' s damages ar i s i ng f r om any 

mi st aken or  unnecessar y sur ger y.   See But zow v.  Wausau Mem' l  

Hosp. ,  51 Wi s.  2d 281,  285- 86,  187 N. W. 2d 349 ( 1971) . 4   
                                                 

4 I n But zow v.  Wausau Memor i al  Hospi t al ,  51 Wi s.  2d 281,  
285- 86,  187 N. W. 2d 349 ( 1971) ,  we ci t ed t o t he Rest at ement  
( Second)  of  Tor t s § 457 ( 1965)  i n di scussi ng t he pr i nci pl e t hat  
a t or t f easor  i s l i abl e f or  t he consequences of  t r eat ment  t hat  
aggr avat es t he or i gi nal  i nj ur y.   Sect i on 457 i s ent i t l ed 
" Addi t i onal  Har m Resul t i ng Fr om Ef f or t s t o Mi t i gat e Har m Caused 
by Negl i gence"  and r eads as f ol l ows:  
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¶21 I n Sel l eck,  100 Wi s.  at  159,  t he pl ai nt i f f  sust ai ned 

i nj ur i es by r eason of  an al l egedl y def ect i ve s i dewal k.   The Ci t y 

cont ended t hat  t he c i r cui t  cour t  er r oneousl y gave t he j ur y t he 

f ol l owi ng char ge:  

" The pl ai nt i f f  i s  not  hel d r esponsi bl e f or  t he er r or s 
or  mi st akes of  a physi c i an or  sur geon i n t r eat i ng an 
i nj ur y r ecei ved by a def ect  i n t he st r eet  or  s i dewal k,  
pr ovi di ng she exer ci ses or di nar y car e i n pr ocur i ng t he 
ser vi ces of  such physi c i an.   Wher e one i s i nj ur ed by 
t he negl i gence of  anot her ,  or  by negl i gence of  a t own 
or  c i t y,  i f  her  damages have not  been i ncr eased by her  
own subsequent  want  of  or di nar y car e she wi l l  be 
ent i t l ed t o r ecover  i n consequence of  t he wr ong done,  
and t he f ul l  ext ent  of  damage,  al t hough t he physi c i an 
t hat  she empl oyed omi t t ed t o empl oy t he r emedi es most  
appr oved i n s i mi l ar  cases,  and by r eason t her eof  t he 
damage t o t he i nj ur ed par t y was not  di mi ni shed as much 
as i t  ot her wi se shoul d have been. "  

I d.  at  163 ( l i s t  of  c i t ed cases omi t t ed) .   The cour t  concl uded 

t hi s char ge was suppor t ed by aut hor i t y as wel l  as r eason.   The 

cour t  f ur t her  f ound " ' wher e per sonal  i nj ur i es r esul t  pr oxi mat el y  

f r om negl i gence or  ot her  t or t ,  t he wr ongdoer  i s l i abl e f or  t he 

damages act ual l y  sust ai ned,  al t hough t hey ar e i ncr eased by a 

t endency t o di sease on t he par t  of  t he per son i nj ur ed. ' "   I d.  at  

                                                                                                                                                             
I f  t he negl i gent  act or  i s l i abl e f or  anot her ' s bodi l y 
i nj ur y,  he i s al so subj ect  t o l i abi l i t y  f or  any 
addi t i onal  bodi l y har m r esul t i ng f r om nor mal  ef f or t s 
of  t hi r d per sons i n r ender i ng ai d whi ch t he ot her ' s 
i nj ur y r easonabl y r equi r es,  i r r espect i ve of  whet her  
such act s ar e done i n a pr oper  or  a negl i gent  manner .  

I d.  at  286 ( quot i ng Rest at ement  ( Second)  of  Tor t s § 457) .   As 
st at ed i n But zow,  t hi s doct r i ne was adopt ed by Wi sconsi n i n 
Sel l eck.         
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164 ( quot i ng McNamar a v.  Cl i nt onvi l l e,  62 Wi s.  207,  22 N. W.  472 

( 1885) ) .    

¶22 Thi s cour t  l ast  c i t ed t he Sel l eck r ul e al most  30 year s 

ago i n Fouse.   I n t hat  case,  t he pl ai nt i f f  sought  damages 

t ot al i ng $5, 400,  whi ch i ncl uded al l  medi cal  and hospi t al  

expenses,  i ncl udi ng t he sur ger y i n quest i on.   Fouse,  80 

Wi s.  2d at  396.   The def endant  chal l enged t he necessi t y of  t he 

sur ger y,  t he cost  of  whi ch was i ncl uded i n t he t ot al .   I d.  at  

397.   The ci r cui t  cour t  det er mi ned t hat  even i f  t he j ur y agr eed 

wi t h t he def endant ' s t heor y,  t he damages shoul d have been f or  

$393——t he amount  of  expenses i ncur r ed up t o t he sur ger y——and 

t her ef or e t he amount  of  $1, 750 t he j ur y act ual l y awar ded was 

per ver se.   I d.   Thi s cour t  t hen st at ed t he f ol l owi ng:    

[ T] he f aul t  i n t he awar d may go deeper .   The t heor y of  
t he def ense i s t hat  some of  t he damages r esul t ed f r om 
mi st aken medi cal  t r eat ment .   The r ul e f or  awar di ng 
damages f or  i nj ur i es aggr avat ed by subsequent  mi st aken 
medi cal  t r eat ment  was est abl i shed i n Sel l eck v.  
Janesvi l l e i n 1898,  and has been f ol l owed si nce.   
Assumi ng t hat  t he pl ai nt i f f  exer ci sed good f ai t h and 
due car e i n t he sel ect i on of  hi s t r eat i ng phys i c i an,  
an assumpt i on bor ne out  by t he r ecor d i n t hi s case,  
under  t he Sel l eck r ul e t he def endant s ar e l i abl e f or  
t he f ul l  amount  of  damages caused by t he aggr avat i on.   
However ,  t he pl ai nt i f f  di d not  r equest  a j ur y 
i nst r uct i on r egar di ng t he def endant s '  l i abi l i t y  f or  
damages aggr avat ed by mal pr act i ce or  mi st ake and has 
not  chal l enged t he i nst r uct i ons as gi ven on appeal .   
We t her ef or e conf i ne our  r evi ew t o t he f aul t  f ound by 
t he t r i al  cour t .  .  .  .     

I d.  at  397- 98.   The i mpl i cat i on of  t hi s st at ement  i s c l ear :   had 

t he pl ai nt i f f  r equest ed a Wi s JI ——Ci vi l  1710 i nst r uct i on,  as a 

mat t er  of  l aw he woul d have been ent i t l ed t o t he f ul l  $5, 400 
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under  Sel l eck.   As not ed by t he cour t  of  appeal s,  t hi s case i s 

" eer i l y  s i mi l ar "  t o Fouse.   We agr ee and concl ude t he Sel l eck 

r ul e shoul d appl y i n t hi s case as i t  di d i n Fouse.  

¶23 The def endant s ar gue t hat  t her e i s a di f f er ence 

bet ween unnecessar y medi cal  t r eat ment ,  as opposed t o medi cal  

mal pr act i ce t hat  causes aggr avat i on of  i nj ur i es.   I n t hi s case,  

t he def endant s cont end t hat  t her e i s no causal  r el at i onshi p 

bet ween t he acc i dent  and t he sur ger y per f or med by Dr .  Ll oyd.   

Ther ef or e,  i n t he def endant ' s v i ew,  t hi s case shoul d not  be 

subj ect  t o a Wi s JI ——Ci vi l  1710 i nst r uct i on,  because such an 

i nst r uct i on " i s t o be used i n cases wher e t her e i s at  i ssue 

aggr avat i on of  damages because of  subsequent  negl i gent  medi cal  

t r eat ment  of  i nj ur i es sust ai ned i n t he acci dent . "   Wi s JI ——Ci vi l  

1710 Comment .   I n suppor t  of  i t s  ar gument ,  t he def endant s poi nt  

t o t he t est i mony of  Dr .  Pawl  who f ound no spi nal  pat hol ogy 

causal l y r el at ed t o t he acci dent .   Addi t i onal l y,  t he def endant s 

cont end t he j ur y ver di ct ,  whi ch awar ded sol el y pr e- sur ger y past  

medi cal  expenses,  demonst r at es t he j ur y concl uded t hat  t he 

sur ger y was not  causal l y r el at ed t o t he acci dent .    

¶24 Cont r ar y t o t he def endant s '  ar gument ,  t he j ur y ' s awar d 

of  pr e- sur ger y past  medi cal  expenses demonst r at es t hat  i t  

bel i eved Hanson was i nj ur ed i n t he acci dent ,  as t her e was no 

evi dence pr esent ed at  t r i al  t hat  she had any neck pai n pr i or  t o 

t he acci dent .   Thus,  t he j ur y r ej ect ed t he def endant s '  

cont ent i on at  t r i al  t hat  Hanson was not  i nj ur ed i n t he acci dent .   

Appl y i ng t he Sel l eck r ul e t o t he j ur y ' s f i ndi ngs,  Hanson was 
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ent i t l ed t o al l  of  her  past  medi cal  expenses,  i f  she used  

or di nar y car e i n sel ect i ng her  physi c i ans.      

¶25 One of  t he def endant s '  mai n ar gument s at  t r i al  was 

t hat  t he acci dent  was not  causal l y r el at ed t o t he sur ger y.   The 

i mpor t ant  quest i ons ar e whet her  t he sur ger y ar ose f r om an 

i ni t i al  i nj ur y t hat  i t sel f  was caused by t he acci dent  and 

whet her  Hanson used or di nar y car e i n sel ect i ng her  physi c i an.    

Her e,  t he j ur y det er mi ned t hat  Hanson was i nj ur ed i n t he 

acci dent ,  and whi l e seeki ng t r eat ment  wi t h or di nar y car e she had 

an al l egedl y unnecessar y sur ger y per f or med.   These f act s ar e 

suf f i c i ent  t o br i ng t hi s case under  t he ambi t  of  t he Sel l eck 

r ul e.  

¶26 The def endant s al so ar gued at  t r i al  t hat  Hanson t ends 

t o exagger at e her  i nj ur i es and has a demonst r at ed hi st or y of  

medi cal  compl ai nt s wi t h no or gani c cause.   The j ur y r ej ect ed 

t hi s t heor y and concl uded t hat  she di d i n f act  suf f er  an i nj ur y 

i n t he acci dent .   For  pur poses of  t he Sel l eck r ul e,  i t  does not  

mat t er  i f  Hanson i s a per son who i s ver y f ocused on her  physi cal  

pai n,  as l ong as Hanson used or di nar y car e i n sel ect i ng Dr .  

Ll oyd.   I n t hi s  case,  t her e was no di sput e t hat  Hanson exer ci sed 

or di nar y car e i n sel ect i ng Dr .  Ll oyd.  

¶27 Hanson was r ef er r ed t o Dr .  Ll oyd by her  f ami l y doct or  

because an EMG showed evi dence of  an acut e mi l d r i ght  C5- C6 

r adi cul opat hy.   Dr .  Ma det er mi ned t hat  no sur ger y was i ndi cat ed,  

but  Dr .  Ll oyd di sagr eed.   I n Dr .  Ll oyd' s opi ni on,  t hi s i nj ur y 

was caused by t he aut omobi l e acci dent .   Dr .  Ll oyd may have 

mi sdi agnosed t hose i nj ur i es,  but  t hey wer e t he r eason she was 
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t r eat ed.   Dr .  Pawl  even admi t t ed as such.   Because Hanson used 

or di nar y car e i n sel ect i ng her  physi c i an and t hat  physi c i an 

subsequent l y per f or med an al l egedl y unnecessar y sur ger y,  

al t hough one st i l l  ar i s i ng f r om t he or i gi nal  i nj ur y caused by 

Cal dwel l ,  t he def endant s ar e r esponsi bl e f or  t he expense of  t he 

sur ger y,  consi st ent  wi t h t he Sel l eck r ul e.    

¶28 As f ur t her  suppor t  f or  t hi s  concl usi on,  we ci t e t o 

Hont haner s Rest aur ant s,  I nc.  v.  Labor  and I ndust r y Revi ew 

Commi ssi on,  2000 WI  App 273,  240 Wi s.  2d 234,  621 N. W. 2d 660.   

I n t hat  case,  Dawn St ani s l owski  ( St ani s l owski )  i nj ur ed her  ar m 

whi l e wor ki ng at  a Geor ge Webb' s Rest aur ant ,  owned by Hont haner s 

Rest aur ant s,  I nc.  ( Hont haner s) .   I d. ,  ¶3.   St ani s l owski  was 

awar ded t empor ar y t ot al  di sabi l i t y  and a payment  of  her  accr ued 

medi cal  expenses f or  appr oxi mat el y a s i x- mont h t i me per i od.   I d.   

Lat er ,  she sought  addi t i onal  di sabi l i t y  benef i t s  and payment  f or  

addi t i onal  medi cal  expenses.   I d. ,  ¶4.   The Labor  and I ndust r y 

Revi ew Commi ssi on or der ed St ani s l owski ' s empl oyer  t o pay 

t empor ar y t ot al  di sabi l i t y  and cer t ai n medi cal  expenses f or  

anot her  13 mont hs.   I d. ,  ¶7.   On appeal ,  Hont haner s ar gued 

St ani s l owski  was not  ent i t l ed t o addi t i onal  benef i t s because her  

addi t i onal  medi cal  t r eat ment  and expenses wer e unnecessar y and 

unr easonabl e.   The cour t  of  appeal s di sagr eed,  and t he or der  was 

af f i r med.    

¶29 The cour t  not ed t hat  t her e wer e t wo conf l i c t i ng 

medi cal  opi ni ons concer ni ng t he i nj ur y.   I d. ,  ¶22.   One doct or  

f el t  t hat  St ani s l owski  needed pr ol onged t r eat ment ,  whi l e t he 

ot her  bel i eved t he i nj ur y had heal ed.   I d.   Whi l e we r ecogni ze 
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t her e was no di sput e bet ween t he par t i es t hat  St ani s l owski  

suf f er ed an i nj ur y,  she al l egedl y t ook a cour se of  unnecessar y 

t r eat ment .   I d.   The cour t  of  appeal s,  however ,  deci ded she 

shoul d st i l l  be compensat ed f or  her  al l eged addi t i onal  medi cal  

t r eat ment  because she accept ed t he addi t i onal  t r eat ment  i n good 

f ai t h.   I d.   Si mi l ar l y,  Hanson ar guabl y under went  unnecessar y 

t r eat ment ,  and i n our  v i ew,  because t he j ur y deci ded she was 

i nj ur ed,  she shoul d l i kewi se be compensat ed f or  her  past  medi cal  

expenses.  

¶30 For  al l  of  t he above r easons,  we af f i r m t he cour t  of  

appeal s as t o t hi s i ssue and concl ude as a mat t er  of  l aw t hat  

Hanson i s ent i t l ed t o al l  of  her  past  medi cal  expenses.   

I V 

¶31 We next  t ur n t o t he di sput ed j ur y i nst r uct i on.   The 

cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t ' s  i nst r uct i on 

on " Damages and Causat i on"  was er r oneous and conf usi ng.   Thi s 

i nst r uct i on cr eat ed by t he c i r cui t  cour t  was based on Wi s JI ——

Ci vi l  1710 and Wi s JI ——Ci vi l  1500.   Al t hough def ense counsel  

ar gued t hat  no aspect  of  Wi s JI ——Ci vi l  1710 was necessar y,  

counsel  di d bel i eve t he ver si on was a cor r ect  st at ement  of  t he 

l aw.   The def endant s ar gue t hat  t her e was not hi ng wr ong wi t h t he 

i nst r uct i on,  and i f  t her e i s a pr obl em,  i t  l i es wi t h t he f act  

t hat  t he t r i al  cour t  may have st at ed t oo much.    

¶32 As r ead t o t he j ur y,  t he i nst r uct i on was as f ol l ows: 5 

                                                 
5 The emphasi zed por t i ons i ndi cat e t he r el evant  devi at i ons 

t he ci r cui t  cour t  made f r om i t s wr i t t en i nst r uct i on.  
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You must  deci de whet her  t he def endant ,  Kevi n L.  
Cal dwel l ' s ,  negl i gence caused t he i nj ur y suf f er ed by 
t he pl ai nt i f f ,  Jo- El  Hanson.   The def endant ' s 
negl i gence caused t he i nj ur y  i f  i t  was a subst ant i al  
f act or  i n pr oduci ng t he i nj ur i es.  

One of  t he i ssues i n t hi s case f or  you t o deci de i s 
whet her  t he medi cal  pr ocedur es and t r eat ment s used by 
her  t r eat i ng doct or s r el at ed t o t he i nj ur i es she 
r ecei ved i n t he acci dent .   Wer e t he i nj ur i es t r eat ed 
by her  doct or s a par t  of  t he or i gi nal  i nj ur i es,  and/ or  
t he nat ur al  and pr obabl e consequence of  t he 
def endant ' s negl i gence,  and/ or  t he nor mal  i nci dence of  
medi cal  car e necessi t at ed by t he def endant ' s 
negl i gence.    

I f  t her e i s a causal  connect i on bet ween t he acci dent  
and t he t r eat ment  she r ecei ved and her  damages,  your  
answer  t o t he quest i on on damages f or  her  per sonal  
i nj ur i es shoul d be f or  t he ent i r e amount  of  damages 
sust ai ned and shoul d not  be decr eased because a 
def ense doct or  quest i ons t he pr ocedur e used by t he 
pl ai nt i f f ' s  t r eat i ng doct or s.   I  t hi nk t hat  i s  a ver y 
i mpor t ant  comment .  

Now t her e' s been t al k her e about  mal pr act i ce l aw,  and 
I ' ve t ol d you t her e i s no i ssue of  mal pr act i ce i n t hi s 
case.  I t  i s  a di f f er ence of  opi ni on as t o whet her  or  
not  t he i nj ur i es wer e caused by t he acci dent .   I t ' s  a 
super f l uous mat t er  about  one doct or  t al k i ng about  what  
anot her  doct or  shoul d have done.   I t  i s  i mpr oper  i n 
t hi s case as f ar  as I  am concer ned and shoul d not  be 
consi der ed by you.   Any r educt i on shoul d be——woul d be—
—any r educt i on woul d be cont r ar y t o l ong,  est abl i shed 
pr i nci pl es t hat  a def endant  who causes i nj ur y i s 
r esponsi bl e f or  any aggr avat i on t hat  r esul t s f r om 
i mpr oper ——t he al l eged i mpr oper  medi cal  t r eat ment  f or  
t hat  i nj ur y as l ong as t he pl ai nt i f f  has exer ci sed 
good f ai t h and due car e i n sel ect i ng t he t r eat i ng 
physi c i ans.  

The evi dence i n t hi s case i ndi cat es t hat  t he pl ai nt i f f  
used or di nar y car e i n sel ect i ng her  t r eat i ng doct or s.   
So what  does t hi s basi cal l y say?  I t  says,  she went  t o 
her  doct or ,  t he doct or  used a pr ocedur e,  t he 
pr ocedur es wer e done and t hey f ol l owed.   I f  you r el at e 
t hem t o t he acci dent ,  t hose i nj ur i es,  she shoul d 
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r ecei ve t he ent i r e amount  of  damages she sust ai ned f or  
t hat ,  t hose pr ocedur es.   

¶33 The Comment  t o Wi s JI ——Ci vi l  1710 r eveal s t hat  t he 

i nst r uct i on i s gener al l y used i n s i t uat i ons " wher e t her e i s at  

i ssue t he aggr avat i on of  damages because of  subsequent  negl i gent  

medi cal  t r eat ment  of  i nj ur i es sust ai ned i n t he acci dent . "   Wi s 

JI ——Ci vi l  1710 Comment .    

¶34 Thi s i nst r uct i on conveys t he " l ong- est abl i shed 

pr i nci pl e t hat  a def endant  who causes i nj ur y i s r esponsi bl e f or  

any aggr avat i on t hat  r esul t s f r om i mpr oper  medi cal  t r eat ment ,  as 

l ong as t he pl ai nt i f f  has ' exer c i sed good f ai t h and due car e'  i n 

sel ect i ng hi s or  her  t r eat i ng physi c i ans. "   Li evr ouw,  157 

Wi s.  2d at  358.     

¶35 I n Li evr ouw,  an exper t  f or  t he def ense,  i n an act i on 

f or  per sonal  i nj ur i es ar i s i ng out  of  an aut omobi l e acci dent ,  

t est i f i ed t hat  t he pl ai nt i f f  " woul d have had a bet t er  r ecover y 

i f  he had been t r eat ed ear l i er  and di f f er ent l y by hi s 

physi c i ans. "   I d.  at  357.   The exper t ,  however ,  sai d he was not  

accusi ng t he t r eat i ng physi c i ans of  mal pr act i ce.   I d.   The 

ci r cui t  cour t  gave Wi s JI ——Ci vi l  1710 as a j ur y i nst r uct i on,  and 

t he def endant s c l ai med t hat  such an i nst r uct i on was i mpr oper  

because t her e was no exper t  t est i mony concl udi ng t hat  t he 

t r eat i ng physi c i ans wer e gui l t y of  mal pr act i ce.   I d.   

¶36 The cour t  of  appeal s di sagr eed,  and hel d t hat  t he 

exper t ' s  t est i mony was " desi gned t o l eave t he j ur y wi t h t he 

i mpr essi on t hat  par t  of  [ t he pl ai nt i f f ' s ]  i nj ur i es wer e caused 

by hi s t r eat i ng physi c i ans and not  by t he acci dent , "  whi ch coul d 
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have l ed t he j ur y t o r educe damages cont r ar y t o t he Sel l eck 

r ul e.   I d.  at  358.     

¶37 I n t hi s case,  t he c i r cui t  cour t  f aced a s i mi l ar  

pr obl em wi t h r egar d t o t he t est i mony of  Dr .  Pawl ,  t he def ense 

exper t .   Hi s v i deo t est i mony pl ayed t o t he j ur y,  i ncl uded t he 

f ol l owi ng:  

MR.  PARLEE:  And doct or ,  t o a r easonabl e degr ee of  
medi cal  cer t ai nt y,  gi ven al l  t he dat a you have 
r evi ewed i n t hi s case,  i ncl udi ng t he medi cal  r ecor ds,  
t he r adi ol ogi cal  f i l ms,  t est  r esul t s,  deposi t i on 
t r anscr i pt s,  was Ms.  Hanson' s cer vi cal  f usi on and 
r el at ed t r eat ment  caused by t he acci dent  on June 22 of  
2000? 

DR.  PAWL:  No.  

MR.  PARLEE:  Di d t hat  acci dent  i n any way r ender  t he 
f usi on and r el at ed t r eat ment  medi cal l y necessar y? 

DR.  PAWL:  No,  absol ut el y not .  

MR.  PARLEE:  Do you f eel  t hat  t he sur ger y on Ms.  Hanson 
was i n and of  i t sel f  medi cal l y necessar y? 

DR.  PAWL:  No,  I  do not .   I  do not  f eel  i t  was 
necessar y.    

¶38 On cr oss- exami nat i on,  Hanson' s counsel  asked Dr .  Pawl  

t he f ol l owi ng:  

MR.  WARSHAFSKY:  You t hi nk Dr .  Ll oyd commi t t ed 
mal pr act i ce,  i sn' t  t hat  t r ue? 

DR.  PAWL:  I  di dn' t  r evi ew i t  t o t he ext ent  of  
answer i ng t hat  quest i on,  but  t her e i s no quest i on i n 
my mi nd i t  i s  my opi ni on t hat  t hat  sur ger y was not  
i ndi cat ed.  

MR.  WARSHAFSKY:  I f  a doct or  does sur ger y t hat ' s 
c l ear l y not  i ndi cat ed,  i sn' t  i t  mal pr act i ce? 
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MR.  PARLEE:  I  obj ect  i n t hat  cal l s f or  a l egal  
concl usi on.   I t  i s  al so i r r el evant  t o t he case.  

DR.  PAWL:  I t  can be mal pr act i ce,  but  i t  i s  not  
necessar i l y  mal pr act i ce.  

MR.  WARSHAFSKY:  Do you t hi nk Dr .  Ll oyd was negl i gent ,  
or  i ncompet ent ,  or  what ? 

DR.  PAWL:  No,  I  t hi nk he di d a ver y good j ob on t he 
sur ger y.  

MR.  WARSHAFSKY:  A good j ob on t he sur ger y.   Do you 
t hi nk he was i ncompet ent  doi ng t he sur ger y t o st ar t  
wi t h? 

DR.  PAWL:  No,  i f  he wer e i ncompet ent  he woul dn' t  have 
done a good j ob wi t h t he sur ger y.  

MR.  WARSHAFSKY:  Do you t hi nk he was i ncompet ent  i n hi s 
di agnosi s t hat  l ed hi m t o do sur ger y? 

DR.  PAWL:  Yes,  I  c l ear l y di sagr ee wi t h t hat ,  yes.   

¶39 Al t hough t he def endant s may not  have i nt ended t o r ai se 

an i ssue of  medi cal  mal pr act i ce wi t h t hi s quest i oni ng of  Dr .  

Pawl ,  t hat  i s  what  happened.   Cl ear l y t hough,  mal pr act i ce was 

not  an i ssue i n t he case,  as no doct or s wer e named i n t he 

l awsui t ,  and t he ci r cui t  cour t  bel i eved a cur at i ve i nst r uct i on 

was necessar y.   I n ot her  wor ds,  Dr .  Pawl ' s t est i mony mi ght  have 

l ef t  t he j ur y wi t h t he i mpr essi on t hat  par t  of  Hanson' s i nj ur i es 

wer e caused by Dr .  Ll oyd and not  by t he acci dent .   " I f  bel i eved,  

t hi s t est i mony coul d have l ed t he j ur y t o r educe t he awar d of  

compensat or y damages t o [ Hanson]  accor di ngl y.   Such a r educt i on 

woul d have been cont r ar y t o t he [ Sel l eck r ul e. ] "   Li evr ouw,  157 

Wi s.  2d at  358.   Thus,  t he c i r cui t  cour t ,  i n i t s di scr et i on,  

concl uded t hat  usi ng Wi s JI ——Ci vi l  1710 was appr opr i at e.    
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¶40 However ,  Wi s JI ——Ci vi l  1710 was not  used by t he 

c i r cui t  cour t  i n t hi s case.   I nst ead,  t he c i r cui t  cour t  gave t he 

i nst r uct i on quot ed above.   The cour t  of  appeal s i nt er pr et ed t hi s 

i nst r uct i on as f ol l ows:    

By t el l i ng t he j ur y t hat  i t  coul d not  consi der  t he 
doct or ' s al l eged mal pr act i ce,  and at  t he same t i me 
t el l i ng t he j ur y i t  must  f i nd t hat  al l  t r eat ment s wer e 
r el at ed t o t he acci dent ,  t he t r i al  cour t  l et  t he j ur y 
deci de t hat  t he t r eat ment  i t  concl uded was unnecessar y 
was not  ' caused'  by t he acci dent ,  and was t her ef or e 
not  compensabl e.   That  i s  not  t he l aw i n 
Wi sconsi n.  .  .  .  I n ef f ect ,  t he t r i al  cour t  t ol d t he 
j ur y t hat  r egar dl ess of  whet her  t he sur ger y was 
unnecessar y,  t hey coul d not  awar d t he cost  of  t he 
sur ger y unl ess t he j ur y ' r el at e[ d]  t hem t o t he 
acci dent ,  t hose i nj ur i es. '  

Hanson,  No.  2004AP2065,  ¶25.   We agr ee wi t h t he cour t  of  appeal s  

t hat  t he i nst r uct i on,  as r ead t o t he j ur y,  was an er r oneous 

st at ement  of  Wi sconsi n l aw.   The modi f i ed ver si on cr eat ed by t he 

cour t  was unnecessar y and onl y br ought  ser i ous conf usi on i nt o 

pl ay.    

¶41 Havi ng concl uded t hat  t he j ur y i nst r uct i on was 

er r oneous because i t  was di r ect l y at  odds wi t h cur r ent  Wi sconsi n 

l aw,  we must  det er mi ne whet her  a new t r i al  i s  necessar y.    

¶42 We concl ude t hat  based on t he j ur y ' s awar di ng of  onl y 

pr e- sur ger y past  medi cal  expenses,  t hi s i nst r uct i on pr obabl y 

mi sl ed t he j ur y.   That  i s,  al t hough t he j ur y det er mi ned t hat  

Hanson had been i nj ur ed i n t he acci dent ,  i t  gr ant ed her  onl y 

$25, 000 i n past  medi cal  expenses,  as opposed t o t he f ul l  amount  

of  $78, 123. 97.   I t  appear s t hat  t he amount s awar ded f or  t he 

r emai ni ng damages wer e al so l i mi t ed t o damages i ncur r ed pr i or  t o 
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t he sur ger y.   Because t he j ur y  mi sappl i ed t he l aw as t o past  

medi cal  expenses,  t her e i s a r easonabl e pr obabi l i t y  of  a 

di f f er ent  out come wi t h r espect  t o t he r emai ni ng damages at  i ssue 

i f  t he j ur y i s cor r ect l y i nst r uct ed on t he l aw.    Ther ef or e,  we 

agr ee wi t h t he cour t  of  appeal s t hat  a new t r i al  i s  necessar y on 

t he r emai ni ng damages at  i ssue.  

V 

¶43 We hol d t hat  because t he j ur y concl uded t hat  Hanson 

was i nj ur ed i n t he acci dent ,  she was ent i t l ed t o al l  of  her  past  

medi cal  expenses,  r egar dl ess of  whet her  Hanson' s t r eat i ng 

physi c i an per f or med an unnecessar y sur ger y,  under  t he r ul e f i r st  

enunci at ed i n Sel l eck,  100 Wi s.  157,  as Hanson used or di nar y 

car e i n sel ect i ng her  doct or .   Fur t her mor e,  we hol d t he j ur y ' s  

ver di ct  ar ose f r om an er r oneous and conf usi ng j ur y i nst r uct i on 

such t hat  t her e i s a r easonabl e pr obabi l i t y  of  a di f f er ent  

out come on t he r emai ni ng damages at  i ssue.   As such,  t he 

deci s i on of  t he cour t  of  appeal s i s af f i r med.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶44 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

t hat  t he cause shoul d be r emanded f or  a new t r i al  on damages.  

¶45 Our  case l aw and t he Rest at ement  ( Second)  of  Tor t s,  

upon whi ch our  case l aw subst ant i al l y  r el i es,  make cl ear ,  as t he 

maj or i t y opi ni on expl ai ns,  t hat  a t or t f easor  i s l i abl e f or  

damages sust ai ned by an i nj ur ed pl ai nt i f f  when bei ng t r eat ed f or  

an i nj ur y sust ai ned i n t he col l i s i on at  i ssue.  

¶46 The pr obl em i n t he i nst ant  case i s t hat  Cal dwel l  et  

al . ,  t he def endant s,  may have t r i ed t o put  f or t h t wo di f f er ent  

t heor i es of  nonl i abi l i t y .   Under  one t heor y,  t he sur ger y was 

per f or med as t r eat ment  f or  i nj ur i es sust ai ned i n t he col l i s i on,  

but  t he sur ger y was unnecessar y.   Sel l eck c l ear l y f or ecl oses 

t hi s def ense.  

¶47 The def endant s may have al so t r i ed t o advance a second 

t heor y,  t hat  i s ,  t hat  t he sur ger y,  necessar y or  not ,  was 

per f or med not  t o t r eat  t he i nj ur i es Hanson,  t he pl ai nt i f f ,  

sust ai ned i n t he col l i s i on at  i ssue,  but ,  r at her ,  t o t r eat  an 

i nj ur y Hanson sust ai ned at  some ot her  t i me.   Thi s t heor y,  

however ,  was not  wel l  devel oped by t he def endant s and was 

bl ended wi t h t he ar gument  t hat  t he sur ger y was si mpl y 

unnecessar y.   See maj or i t y op. ,  ¶¶37- 38 and t he t r i al  t r anscr i pt  

quot ed t her ei n.   The cour t  of  appeal s c l ear l y saw t hat  t he 

def endant s '  ar gument s wer e i nt er t wi ned,  over l appi ng,  and 

conf usi ng,  and ul t i mat el y concl uded,  as has t he maj or i t y  

opi ni on,  t hat  t he r ecor d r ai sed t he Sel l eck i ssue:   " The onl y 

i ssues wer e whet her  Hanson was i nj ur ed by t he acci dent ,  and t he 
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ext ent  of  t hose al l eged i nj ur i es.   Cal dwel l ' s  t heor y of  t he case 

was t hat  t he i mpact  coul d have been gr eat  enough t o cause a 

st r ai n,  but  was not  gr eat  enough t o cause st r uct ur al  damage 

necessi t at i ng sur ger y.   Thus,  Cal dwel l  ar gued,  t he sur ger y was 

unnecessar y. "   Hanson v.  Am.  Fami l y Mut .  I ns.  Co. ,  No.  

2004AP2065,  unpubl i shed sl i p op. ,  ¶6 ( Wi s.  Ct .  App.  Nov.  8,  

2005) .  

¶48 We ar e t hus l ef t  wi t h a muddl ed def ense and a muddl ed 

r ecor d.   I  am t her ef or e sat i sf i ed t hat  t he maj or i t y opi ni on 

cor r ect l y concl udes t hat  on t he r ecor d bef or e t he cour t ,  t he 

Sel l eck r ul e appl i es and t he pl ai nt i f f  i s  ent i t l ed t o a new 

t r i al  on t he i ssue of  damages.  

¶49 For  t he r easons set  f or t h,  I  concur .  
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¶50 DAVI D T.  PROSSER,  J.    (dissenting).   

¶51 " Post  hoc,  er go pr opt er  hoc"  i s Lat i n f or :  " af t er  

t hi s,  t her ef or e because of  t hi s. "   Bl ack' s Law Di ct i onar y 1186 

( 7t h ed.  1999) .  

¶52 " Post  hoc,  er go pr opt er  hoc"  i s a l ogi cal  f al l acy t hat  

assumes t hat  i f  one event  occur s af t er  anot her ,  t hen t he f i r st  

event  caused t he second event .  

I .  I NTRODUCTI ON 

¶53 The maj or i t y pur por t edl y appl i es t he r ul e set  f or t h i n 

Sel l eck v.  Janesvi l l e,  100 Wi s.  157,  75 N. W.  975 ( 1898) .   The 

Sel l eck r ul e pr ovi des t hat  " a def endant  who causes i nj ur y i s 

r esponsi bl e f or  any aggr avat i on t hat  r esul t s f r om i mpr oper  

medi cal  t r eat ment ,  as l ong as t he pl ai nt i f f  has ' exer ci sed good 

f ai t h and due car e'  i n sel ect i ng hi s or  her  t r eat i ng 

physi c i ans. "   Li evr ouw v.  Rot h,  157 Wi s.  2d 332,  358,  459 

N. W. 2d 850 ( Ct .  App.  1990) .   I n Fouse v.  Per sons,  80 

Wi s.  2d 390,  259 N. W. 2d 92 ( 1977) ,  t he cour t  comment ed t hat  

" [ t ] he r ul e f or  awar di ng damages f or  i nj ur i es aggr avat ed by 

subsequent  mi st aken medi cal  t r eat ment  was est abl i shed i n 

Sel l eck. "   I d.  at  397 ( emphasi s added) ;  see Sel l eck,  100 Wi s.  at  

163.  

¶54 Al t hough t he Sel l eck r ul e r emai ns good l aw,  t he i ssue 

pr esent ed i n t hi s case i s whet her  t he Sel l eck r ul e i s 

appl i cabl e.   I n my vi ew,  t he Sel l eck r ul e does not  appl y unt i l  

t he pl ai nt i f f  est abl i shes a causal  connect i on bet ween t he 

def endant ' s negl i gence and t he i nj ur y or  condi t i on f or  whi ch a 
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physi c i an r ender s i mpr oper  medi cal  t r eat ment .   St at ed 

di f f er ent l y,  i t  i s  not  enough t o show t hat  t he def endant  caused 

an i nj ur y.   The pl ai nt i f f  must  est abl i sh a chai n of  causat i on 

bet ween t he def endant ' s negl i gence and any i nj ur i es f or  whi ch 

t he def endant  seeks damages.   A coi nci dent al  cor r el at i on i s not  

suf f i c i ent .  

¶55 These pr i nci pl es ar e r ecogni zed i n exi st i ng j ur y 

i nst r uct i ons.   ( 1)  I f  a def endant  causes i nj ur y A,  t he def endant  

i s r esponsi bl e f or  al l  t he damages ar i s i ng f r om i nj ur y A,  

i ncl udi ng i mpr oper  medi cal  t r eat ment  t hat  aggr avat es i nj ur y A.   

See Wi s JI ——Ci vi l  1710.   ( 2)  I f  a def endant  causes i nj ur y A and 

i nj ur y A aggr avat es exi st i ng i nj ur y or  condi t i on B,  t he 

def endant  i s r esponsi bl e f or  al l  r esul t i ng damages.   See Wi s JI —

—Ci vi l  1715.   ( 3)   I f  a def endant  causes i nj ur y A,  t he def endant  

i s r esponsi bl e f or  al l  damages ar i s i ng f r om i nj ur y A but  not  

damages ar i s i ng f r om i nj ur i es t hat  ar e not  i n t he chai n of  

causat i on.   See Wi s JI ——Ci vi l  1720,  whi ch pr ovi des:  

[ Y] ou cannot  awar d any damages f or  any ( pr e-
exi st i ng di sease,  condi t i on,  or  ai l ment )  
( pr edi sposi t i on t o di sease)  except  i nsof ar  as you ar e 
sat i sf i ed t hat  t he ( di sease,  condi t i on,  or  ai l ment )  
( pr edi sposi t i on t o di sease)  has been ( aggr avat ed)  
( act i vat ed)  by t he i nj ur i es r ecei ved i n t he acci dent  
on ( dat e) .   I f  you f i nd t hat  t he pl ai nt i f f  had a ( pr e-
exi st i ng di sease or  condi t i on whi ch was dor mant )  
( pr edi sposi t i on t o di sease)  bef or e t he acci dent  but  
t hat  such ( di sease or  condi t i on)  ( pr edi sposi t i on t o 
di sease)  was ( aggr avat ed)  ( br ought  i nt o act i v i t y)  
because of  t he i nj ur i es r ecei ved i n t he acci dent ,  t hen 
you shoul d i ncl ude an amount  whi ch wi l l  f ai r l y  and 
r easonabl y compensat e ( pl ai nt i f f )  f or  such damages 
( pl ai nt i f f )  suf f er ed as a r esul t  of  such ( aggr avat i on)  
( act i vat i on)  of  t he condi t i on.  
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 Any ai l ment  or  di sabi l i t y  t hat  t he pl ai nt i f f  may 
have had,  or  has,  or  may l at er  have,  whi ch i s not  t he 
nat ur al  r esul t  of  t he i nj ur i es r ecei ved i n t hi s 
acci dent ,  i s  not  t o be consi der ed by you i n assessi ng 
damages.   You cannot  awar d damages f or  any condi t i on 
whi ch has r esul t ed,  or  wi l l  r esul t ,  f r om t he nat ur al  
pr ogr ess of  t he pr e- exi st i ng di sease or  ai l ment  or  
f r om consequences whi ch ar e at t r i but abl e t o causes 
ot her  t han t he acci dent .  

 I f  t he pl ai nt i f f  was mor e suscept i bl e t o ser i ous 
r esul t s f r om t he i nj ur i es r ecei ved i n t hi s acci dent  by 
r eason of  a ( pr e- exi st i ng di sease or  condi t i on)  
( pr edi sposi t i on t o di sease)  and t hat  t he r esul t i ng 
damages have been i ncr eased because of  t hi s condi t i on,  
t hi s shoul d not  pr event  you f r om awar di ng damages t o 
t he ext ent  of  any i ncr ease and t o t he ext ent  such 
damages wer e act ual l y sust ai ned as a nat ur al  r esul t  of  
t he acci dent .  

Wi s JI ——Ci vi l  1720 ( emphasi s added) .  

 ¶56 Thi s case i s changi ng t he l aw.   I f  a def endant  causes 

i nj ur y A,  i s t he def endant  r esponsi bl e not  onl y f or  i nj ur y A but  

al so f or  i nj ur y or  condi t i on B,  whi ch i s not  r el at ed t o i nj ur y  

A,  s i mpl y because i nj ur y or  condi t i on B was t r eat ed af t er  i nj ur y 

A?  The maj or i t y ' s answer  appear s t o be " yes. "   Not abl y absent  

f r om t he maj or i t y opi ni on i s any di scussi on of  whet her  t he 

acci dent  caused t he i nj ur y f or  whi ch Hanson r ecei ved sur ger y.   

I nst ead,  t he maj or i t y di r ect s i t s anal ysi s t o t wo quest i ons:  

" [ 1]  whet her  t he sur ger y ar ose f r om an i ni t i al  i nj ur y t hat  

i t sel f  was caused by t he acci dent  and [ 2]  whet her  Hanson used 

or di nar y car e i n sel ect i ng her  physi c i an. "   Maj or i t y op. ,  ¶25. 1 

 ¶57 The second quest i on i s not  cr i t i cal  i n t hi s case,  t he 

f i r st  quest i on i s.   Wi sconsi n JI ——Ci vi l  1720 unquest i onabl y 

                                                 
1 St at ed ot her wi se,  t he maj or i t y ' s opi ni on means t hat  i f  a 

pl ai nt i f f  can pr ove a coi nci dent al  cor r el at i on she can sat i sf y  
t he causat i on el ement  of  a negl i gence cl ai m.  
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cr eat es a j ur y quest i on about  whet her  t he sur ger y " ar ose f r om an 

i ni t i al  i nj ur y. "   I n t hi s case,  cr edi bl e evi dence suppor t s t he 

j ur y ver di ct .   The j ur y ver di ct  i s  consi st ent  wi t h t he i nf er ence 

t o a f i ndi ng t hat  t he bodi l y i nj ur y or  condi t i on f or  whi ch Jo- El  

Hanson under went  sur ger y was not  caused by t he def endant ' s 

negl i gence.  

 ¶58 The maj or i t y di sagr ees.   The maj or i t y concl udes t hat  

because t he pl ai nt i f f  exper i enced neck pai n af t er  an acci dent ,  

t he acci dent  caused t he neck pai n.   Post  hoc,  er go pr opt er  hoc.  

 ¶59 Consequent l y,  t he maj or i t y opi ni on ei t her  absol ves t he 

pl ai nt i f f  f r om pr ovi ng causat i on as an el ement  of  her  negl i gence 

cl ai m as a mat t er  of  l aw,  or  i t  compl et el y under mi nes t he 

sanct i t y of  t he j ur y ver di ct .   To r espect  t r i al  by j ur y,  t he 

cour t  ought  t o dr aw al l  r easonabl e i nf er ences i n f avor  of  t he 

ver di ct  i nst ead of  subst i t ut i ng i t s own i nf er ences and f act  

det er mi nat i ons f or  t hose of  t he j ur y.   See 

Wi s.  St at .  § 805. 14( 1) ;  Mor den v.  Cont ' l  AG,  2000 WI  51,  ¶38,  

235 Wi s.  2d 325,  611 N. W. 2d 659.  

I I .  BACKGROUND 

¶60 The f act s of  t hi s case ar e as f ol l ows.   On June 22,  

2000,  Kevi n Cal dwel l ,  whi l e dr i v i ng a t r uck,  st r uck Jo- El  

Hanson' s car  i n t he r ear  at  a speed of  f i ve t o seven mi l es per  

hour .   The next  day,  Hanson vi s i t ed her  doct or ,  Dr .  Kennet h 

Saydel ,  because she was exper i enci ng l ower  back,  neck,  and r i b 

pai n.   About  a mont h af t er  t he acci dent ,  i n Jul y 2000,  she was 

di agnosed wi t h post - t r aumat i c cer vi cal  dor sal  st r ai n.   Al t hough 

t he r i b and l ower  back pai n went  away af t er  some mont hs wi t h 
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physi cal  t her apy,  t he neck pai n r emai ned.   I n November  2000 Dr .  

Lynn Ma di agnosed t he pl ai nt i f f  wi t h acut e mi l d r i ght  C5- C6 

r adi cul opat hy and r ef er r ed t he pl ai nt i f f  t o a neur osur geon,  Dr .  

James Ll oyd.   Dr .  Ll oyd r ecommended sur ger y and per f or med t he 

sur ger y i n Febr uar y 2001.   

¶61 The pl ai nt i f f  f i l ed a l awsui t  agai nst  t he def endant s,  

and t he case pr oceeded t o t r i al .   The i ssues bef or e t he cour t  

wer e whet her  Hanson was i nj ur ed i n t he acci dent  and,  i f  so,  t he 

ext ent  of  t hose i nj ur i es.   The evi dence adduced at  t r i al  r eveal s 

conf l i c t i ng t est i mony f r om var i ous doct or s as t o whet her  t he 

acci dent  caused t he st r uct ur al  damage ( t he r adi cul opat hy)  i n 

Hanson' s neck,  whi ch l ed t o t he sur ger y.  

¶62 The j ur y awar ded Hanson past  medi cal  expenses i n t he 

amount  of  $25, 000——r oughl y t he amount  of  her  medi cal  expenses 

i ncur r ed af t er  t he acci dent  but  bef or e t he sur ger y.   Hanson 

f i l ed a post - ver di ct  mot i on r equest i ng t hat  she be awar ded al l  

past  medi cal  expenses,  $79, 123. 97,  i ncl udi ng t he expenses of  

sur ger y.   Af t er  t he t r i al  cour t  deni ed Hanson' s mot i on,  she 

appeal ed.   Appl y i ng t he Sel l eck r ul e,  t he cour t  of  appeal s 

r ever sed t he ci r cui t  cour t ' s  or der  and gr ant ed Hanson al l  her  

medi cal  expenses,  i ncl udi ng t he cost  of  sur ger y,  and gr ant ed a 

new t r i al  on t he i ssue of  ot her  damages.  

I I I .  SUFFI CI ENCY OF THE EVI DENCE 

¶63 Thi s case r equi r es t he cour t  t o deci de whet her  t he 

evi dence i s suf f i c i ent  t o sust ai n t he j ur y ' s det er mi nat i on.   The 

st andar d of  r evi ew f or  suf f i c i ency of  t he evi dence i s nar r ow:  

" Appel l at e cour t s i n Wi sconsi n wi l l  sust ai n a j ur y ver di ct  i f  



No.   2004AP2065. dt p 

 

6 
 

t her e i s any cr edi bl e evi dence t o suppor t  i t . "   Mor den,  235 

Wi s.  2d 325,  ¶38.   Thus,  " i f  t he evi dence gi ves r i se t o mor e 

t han one r easonabl e i nf er ence,  [ t he cour t  must ]  accept  t he 

par t i cul ar  i nf er ence r eached by t he j ur y. "   I d. ,  ¶39.   

Si mi l ar l y,  t he cour t  must  accept  t he j ur y ' s i nf er ence even i f  

st r onger  and mor e convi nci ng evi dence suppor t s a cont r adi ct or y  

i nf er ence.   I d.  

¶64 I n t hi s case,  t he st andar d of  r evi ew " i s even mor e 

st r i ngent  because t he ci r cui t  cour t  appr oved t he j ur y ’ s 

ver di ct . "   I d. ,  ¶40.  Thus:  

We af f or d speci al  def er ence t o a j ur y det er mi nat i on i n 
t hose si t uat i ons i n whi ch t he t r i al  cour t  appr oves t he 
f i ndi ng of  a j ur y.   I n such cases,  t hi s cour t  wi l l  not  
over t ur n t he j ur y ’ s ver di ct  unl ess " t her e i s such a 
compl et e f ai l ur e of  pr oof  t hat  t he ver di ct  must  be 
based on specul at i on. "  

I d.  ( quot i ng Cor yel l  v.  Conn,  88 Wi s.  2d 310,  315,  276 

N. W. 2d 723 ( 1979) ) .  

¶65 Wi t h t hi s st andar d of  r evi ew f i r ml y i n mi nd,  an 

appel l at e cour t  must  " sear ch t he r ecor d f or  cr edi bl e evi dence 

t hat  sust ai ns t he j ur y ' s ver di ct ,  not  f or  evi dence t o suppor t  a 

ver di ct  t hat  t he j ur y coul d have r eached but  di d not . "   Mor den,  

235 Wi s.  2d 325,  ¶39.   Af t er  havi ng r evi ewed t he r ecor d,  I  

concl ude cr edi bl e evi dence suppor t s t he j ur y ver di ct . 2 

                                                 
2 Al t hough t he maj or i t y cor r ect l y st at es t he st andar d of  

r evi ew,  i t  f ai l s  t o appl y t he st andar d.   I nst ead,  t he maj or i t y 
r epl aces i t s own i nf er ences f or  t hose of  t he j ur y.   By doi ng so,  
t he maj or i t y under mi nes t he f unct i on of  t he c i v i l  j ur y t r i al ,  a 
f unct i on t hat  has l ong been st at ed " as an essent i al  bul war k of  
c i v i l  l i ber t y. "   Gal l oway v.  Uni t ed St at es,  319 U. S.  372,  397 
( 1943) .  
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¶66 At  t r i al ,  t he def endant s cont est ed t he causal  

connect i on bet ween t he acci dent  and Hanson' s r adi cul opat hy.   

Causat i on t ur ns on " whet her  t he def endant ' s negl i gence was a 

subst ant i al  f act or  i n pr oduci ng t he i nj ur y. "   Ni euwendor p v.  Am.  

Fami l y I ns.  Co. ,  191 Wi s.  2d 462,  475,  529 N. W. 2d 594 ( 1995) .   

The j ur y ' s deci s i on t o l i mi t  Hanson' s r ecover y of  medi cal  

expenses t o pr e- sur ger y medi cal  expenses i s consi st ent  wi t h a 

f i ndi ng t hat  t he acci dent  caused some of  Hanson' s medi cal  

pr obl ems,  but  t hat  nei t her  t he acci dent  nor  Dr .  Ll oyd' s 

al l egedl y negl i gent  t r eat ment  of  Hanson' s acci dent - r el at ed 

i nj ur y caused t he st r uct ur al  damage ( r adi cul opat hy) ,  whi ch 

pr ompt ed Dr .  Ll oyd t o oper at e.    

¶67 Cr edi bl e evi dence pr esent ed at  t r i al  suppor t s t he 

i nf er ence t hat  t he j ur y det er mi ned t he acci dent  caused t empor ar y 

sof t  t i ssue damage but  di d not  cause,  and was ot her wi se 

compl et el y unr el at ed t o,  any st r uct ur al  damage.   Accor di ngl y,  

t he j ur y coul d have cor r ect l y awar ded Hanson t he medi cal  

expenses she i ncur r ed af t er  t he acci dent  but  bef or e t he sur ger y 

wi t hout  v i ol at i ng t he r ul e set  f or t h i n Sel l eck.    

¶68 I n hi s c l osi ng ar gument ,  def ense counsel  f or cef ul l y 

ar gued t hat  Hanson suf f er ed t wo di st i nct  i nj ur i es or  condi t i ons 

caused by t wo di f f er ent  sour ces.   He st at ed:  

[ I ] t  i s  f r om a bi omechani cal  st andpoi nt  i mpossi bl e 
t hat  she coul d have had any st r uct ur al  damage causi ng 
sur ger y.   I t  may be your  j udgment  as a j ur y t hat  she 
had some t empor ar y sof t  t i ssue di scomf or t  as a r esul t  
of  t he acci dent .   We ar e not  say i ng,  we ar e not  t r y i ng 
t o c l ai m t hat  t hat ' s i mpossi bl e.   But  i f  t hat ' s t he 
case,  her  damages shoul d be l i mi t ed accor di ngl y.   
( Emphasi s added. )  
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 ¶69 The cl osi ng ar gument  was not  t he f i r st  i nst ance wher e 

t he r ecor d di spl ays evi dence of  t wo di st i nct  i nj ur i es.   I n 

def ense counsel ' s openi ng st at ement ,  he st at ed:  " The evi dence i s  

goi ng t o show wi t h someone l i ke [ t he pl ai nt i f f ] ,  an acci dent  

l i ke t hi s at  t he most  i s goi ng t o cause some t empor ar y sof t  

t i ssue sor eness i n t he neck.  .  .  .   And t hat ' s t he ext ent  of  

what  t hi s acci dent  had caused. "   Def ense counsel  al so st at ed t o 

t he j ur y t hat  he was goi ng t o pr esent  a wi t ness,  Dr .  Al f r ed 

Bowl es,  who was goi ng t o t est i f y t hat ,  " f r om a physi cal  

st andpoi nt  .  .  .  t her e was [ not ]  enough f or ce or  even i nj ur y i n 

t he acci dent  t o cause any sor t  of  st r uct ur al  pr obl em i n t he 

spi ne t hat  woul d gi ve r i se t o sur ger y. "   

 ¶70 Def ense counsel  f ul f i l l ed t he pr omi se he made t o t he 

j ur y i n hi s openi ng st at ement .   The r ecor d i s r epl et e wi t h 

evi dence t hat  t he pl ai nt i f f  suf f er ed f r om t wo di st i nct  i nj ur i es 

or  condi t i ons.   For  i nst ance:  

( A)  When cr oss- exami ned,  Dr .  Ll oyd st at ed t hat  t he i ni t i al  

i nj ur y f r om t he acci dent  was " post - t r aumat i c cer vi cal  dor sal  

st r ai n"  or  muscl e st r ai n.   The muscl e st r ai n was of  t he t ype one 

woul d r ecei ve by l i f t i ng somet hi ng t oo heavy,  but  i t  di d not  

i nvol ve any pr obl ems wi t h t he spi nal  cor d or  ner ve r oot  

associ at ed wi t h st r uct ur al  damage.   Fr om t hi s evi dence,  t he j ur y 

coul d have i nf er r ed t hat  t her e wer e t wo di st i nct  i nj ur i es,  one 

caused by t he acci dent  and one not  caused by t he acci dent .  

( B)  Dur i ng r e- di r ect  exami nat i on,  Dr .  Ll oyd st at ed t hat  

Hanson had t wo di st i nct  i nj ur i es:  per manent  ner ve r oot  i nj ur y 
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and muscl e and sof t  t i ssue i nj ur y.   Agai n,  t he j ur y coul d have 

f ound di f f er ent  causes f or  each di st i nct  i nj ur y.  

¶71 The r ecor d al so cont ai ns evi dence t hat  t he acci dent  

di d not  cause or  l ead t o t r eat ment  t hat  caused t he st r uct ur al  

damage:  

( A)  Hanson t est i f i ed t hat  she had done some hor seback 

r i di ng and sl eddi ng bef or e t he acci dent  and had done some 

shovel i ng af t er  t he acci dent .   Fr om t hi s st at ement ,  t he j ur y  

coul d have i nf er r ed t hat  t hese ot her  act i v i t i es,  not  t he 

acci dent ,  caused t he st r uct ur al  damage t hat  l ed t o t he sur ger y.  

( B)  Upon di r ect  exami nat i on,  Dr .  Ll oyd st at ed t hat  s i nce 

t he t i me of  t he acci dent ,  Hanson had " compl ai ned of  post er i or  

neck pai n r adi at [ i ng]  i nt o her  r i ght  ar m and numbness i nt o her  

hand,  and t hat  she al so not i ced weakness of  her  r i ght  ar m. "   

Upon cr oss- exami nat i on,  however ,  Dr .  Ll oyd acknowl edged t hat  

even bef or e t he acci dent ,  Hanson had compl ai ned of  some hand 

numbness.   The j ur y coul d have i nf er r ed f r om t hese st at ement s 

t hat  because Hanson exper i enced some of  t he same sympt oms of  

st r uct ur al  damage bef or e t he acci dent ,  t he st r uct ur al  damage 

exi st ed bef or e t he acci dent ,  and t hat  t he acci dent  di d not  cause 

t he st r uct ur al  damage.  

( C)  Upon di r ect  exami nat i on,  one of  t he def endant ' s 

exper t s,  Dr .  Bowl es,  st at ed t hat  t her e was no evi dence of  a 

causal  r el at i onshi p bet ween t he acci dent  and t he st r uct ur al  

damage:  

I  can' t  f i nd a .  .  .  causal  r el at i onshi p bet ween t he 
i mpact ,  t he i mpact  r el at ed movement  of  t he car  and her  
body t hat  woul d l ead t o t he t ypes of  medi cal  pr obl ems 
t hat  ar e seen and t r eat ed down t he r oad,  especi al l y 
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r el at ed t o t he cer vi cal  spi ne and cer vi cal  ner ve r oot s 
and pai n and sympt oms i n t he upper  ext r emi t y.  

He acknowl edged,  however ,  t hat  t he acci dent  coul d have caused 

some ki nd of  mi nor  i nj ur y,  such as muscl e st r ai n.   The j ur y 

coul d have det er mi ned t hat  t he acci dent  caused t he muscl e st r ai n 

but  not  t he st r uct ur al  damage.  

 ( D)  Upon cr oss- exami nat i on,  Dr .  Bowl es st at ed t hat  t he 

st r uct ur al  damage coul d have been caused by an i mpact - r el at ed 

i nj ur y,  but  t hat  i t  coul d al so have been caused by a non- i mpact -

r el at ed i nj ur y.   Dr .  Bowl es st at ed t hat  t her e ar e ot her  f act or s 

t hat  cause ner ves not  t o conduct  wel l .  

¶72 Whi l e t he r ecor d cont ai ns evi dence cont r ar y t o t he 

i nf er ence t hat  t he acci dent  caused st r uct ur al  damage, 3  an 

appel l at e cour t  must  " v i ew[ ]  t he evi dence i n a l i ght  most  

f avor abl e t o t he j ur y ver di ct  and .  .  .  accept [ ]  t he par t i cul ar  

i nf er ences dr awn by t he j ur y. "   Mor den,  235 Wi s.  2d 325,  ¶41.   

The maj or i t y f ai l s  t o sear ch t he r ecor d f or  evi dence suppor t i ve 

of  t he j ur y ver di ct  and di smi sses t he possi bi l i t y  t hat  t he j ur y 

coul d have r easonabl y f ound t hat  t her e wer e t wo di st i nct  

i nj ur i es or  condi t i ons,  one caused by t he acci dent  and one 

unr el at ed t o t he acci dent  or  t he subsequent  t r eat ment .   By 

i gnor i ng t hi s possi bi l i t y  and awar di ng f ul l  damages as a mat t er  

of  l aw,  t he maj or i t y ei t her  usur ps t he r ol e of  t he j ur y or  

                                                 
3 I nt er est i ngl y,  i t  was not  unt i l  t he pl ai nt i f f ' s  c l osi ng 

ar gument  t hat  t he pl ai nt i f f  asser t ed t he t heor y t hat  negl i gent  
t r eat ment  of  t he muscl e st r ai n caused t he st r uct ur al  damage t o 
t he neck.   The evi dence adduced at  t r i al  does not  suppor t  t hi s  
asser t i on.  
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ef f ect i vel y el i mi nat es one el ement  of  negl i gence:  causat i on. 4  By 

al l owi ng Hanson t o r ecover  damages f or  an i nj ur y t hat  may not  

have been caused by t he acci dent  or  by subsequent  t r eat ment  of  

an acci dent - r el at ed i nj ur y,  t he maj or i t y expands t he Sel l eck 

r ul e and embr aces a f al l acy.  

¶73 The Sel l eck cour t  st at ed:  " The pl ai nt i f f  i s  not  hel d 

r esponsi bl e f or  t he er r or s or  mi st akes of  a physi c i an or  sur geon 

i n t r eat i ng an i nj ur y r ecei ved by a def ect  i n t he st r eet  or  

s i dewal k,  pr ovi di ng she exer ci ses or di nar y car e i n pr ocur i ng t he 

ser vi ces of  such physi c i an. "   Sel l eck,  100 Wi s.  at  163 ( emphasi s 

added) .   The Sel l eck r ul e,  t her ef or e,  r ecogni zes l i abi l i t y  f or  

unnecessar y medi cal  t r eat ment ,  but  onl y f or  t r eat ment  of  

i nj ur i es caused or  aggr avat ed by t he acci dent .  

¶74 The i mpor t ance of  f i r st  est abl i shi ng a causal  

connect i on bet ween t he def endant ' s negl i gence and t he i nj ur y 

aggr avat ed or  caused by a t r eat i ng physi c i an' s negl i gence was 

made cl ear  i n But zow v.  Wausau Memor i al  Hospi t al ,  51 

Wi s.  2d 281,  285- 86,  187 N. W. 2d 349 ( 1971) .   The cour t  expl ai ned 

t hat  t he Sel l eck r ul e r ef l ect s a publ i c pol i cy det er mi nat i on as 

t o " wher e t he l i ne of  causat i on shoul d end. "   I d.  at  286.   Thus,  

t he Sel l eck r ul e pr esupposes causat i on and becomes r el evant  once 

a pl ai nt i f f  est abl i shes a causal  connect i on bet ween t he 

                                                 
4 The maj or i t y ' s v i ew of  t hi s case st ands i n st ar k cont r ast  

t o how t he ci r cui t  cour t  per cei ved t hi s case.   Af t er  hear i ng al l  
t he evi dence at  t r i al  and bef or e i nst r uct i ng t he j ur y,  t he 
c i r cui t  cour t  j udge expl ai ned:  " [ T] hi s cour t  has an obl i gat i on 
t o di r ect  t hi s j ur y and keep t hei r  eye on t he bal l  her e and t hi s 
i s a causat i on case.   I t ' s  not hi ng mor e t han t hat  on t hese 
f act s. "   ( Emphasi s added. )  
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def endant ' s negl i gence and t he pl ai nt i f f ' s  bodi l y i nj ur y f or  

whi ch t r eat ment  i s pr ovi ded.   See i d.  

¶75 Whet her  t he def endant ' s negl i gence caused t he 

st r uct ur al  damage t o Hanson' s cer vi cal  ver t ebr ae was hot l y 

di sput ed at  t r i al .   Never t hel ess,  t he maj or i t y assi duousl y 

avoi ds t he quest i on of  whet her  t he sur ger y was causal l y r el at ed 

t o t he acci dent .   Rat her ,  t he maj or i t y f ocuses i t s di scussi on on 

" whet her  t he sur ger y ar ose f r om an i ni t i al  i nj ur y t hat  i t sel f  

was caused by t he acci dent . "   I d.   Under  t hi s ext ensi on of  t he 

Sel l eck r ul e,  a pl ai nt i f f  i s  abl e t o r ecover  damages f or  any 

medi cal  t r eat ment  as l ong as t he t r eat ment  was pr escr i bed as a 

r esul t  of  i nqui r y about  an acci dent - r el at ed i nj ur y.  

¶76 To i l l ust r at e,  i magi ne t hat  a pl ai nt i f f  i s  i nj ur ed i n 

a car  acci dent  and i mmedi at el y exper i ences pai n i n her  bi g t oe 

and t hen,  a coupl e days l at er ,  exper i ences i nf l ammat i on and 

di scomf or t  i n t he bal l  of  her  f oot .   She vi s i t s a doct or  who 

f i nds t hat  she has f r act ur ed her  bi g t oe,  and who di agnoses her  

as i n need of  sur ger y t o r emove an ext r a bone i n t he bal l  of  her  

f oot . 5  The doct or  r easons t hat  t he acci dent  pr obabl y aggr avat ed 

t he t endon t hat  at t aches t o t hi s ext r a bone.   I t  t ur ns out ,  

t hough,  t hat  t he doct or  was wr ong i n t wo r egar ds:  ( 1)  t he 

sur ger y was not  necessar y,  and ( 2)  t he aggr avat i on of  t he 

pl ai nt i f f ' s  t endon was caused not  by t he acci dent  but  by t he 

pl ai nt i f f  havi ng r un a mar at hon t hr ee days bef or e t he acci dent .  

                                                 
5 Thi s i s an act ual  medi cal  condi t i on cal l ed accessor y 

navi cul ar  syndr ome.  



No.   2004AP2065. dt p 

 

13 
 

¶77 Under  t he maj or i t y ' s i nt er pr et at i on,  i f  t he j ur y wer e 

t o f i nd t hat  t he acci dent  caused t he f r act ur ed t oe,  t hen,  as a 

mat t er  of  l aw,  t he def endant  woul d be l i abl e not  onl y f or  t he 

damages associ at ed wi t h t he f r act ur ed t oe,  but  al so f or  t he 

damages associ at ed wi t h t he i nf l amed t endon,  i ncl udi ng t he 

r esul t i ng sur ger y,  even t hough t her e was no causal  connect i on 

bet ween t he acci dent  and t he pr esence of  t he ext r a bone. 6 

¶78 Thus,  t he maj or i t y ef f ect i vel y el i mi nat es t he need t o 

pr ove causat i on i n cer t ai n s i t uat i ons.   Thi s makes Wi s JI ——Ci vi l  

1720 a dead l et t er ,  r epl aci ng i t  wi t h t he r easoni ng of  post  hoc,  

er go pr opt er  hoc.    

I V.  THE JURY I NSTRUCTI ONS 

¶79 The maj or i t y concl udes t he j ur y i nst r uct i on " was an 

er r oneous st at ement  of  Wi sconsi n l aw[ ] "  and t hat  i t  " pr obabl y 

mi sl ed t he j ur y. "   Maj or i t y op. ,  ¶¶40,  42.   Ul t i mat el y,  i t s  

anal ysi s of  t hi s i ssue pr oves concl usor y and unconvi nci ng.  

¶80 A ci r cui t  cour t  " has br oad di scr et i on when i nst r uct i ng 

a j ur y. "   Fi scher  v.  Ganj u,  168 Wi s.  2d 834,  849,  485 N. W. 2d 10 

( 1992) .   " A chal l enge t o an al l egedl y er r oneous j ur y i nst r uct i on 

war r ant s r ever sal  and a new t r i al  onl y i f  t he er r or  was 

pr ej udi c i al . "   I d.   " An er r or  i s pr ej udi c i al  i f  i t  pr obabl y and 

not  mer el y possi bl y mi sl ed t he j ur y. "   I d.  at  850.   " I f  t he 

                                                 
6 Thi s scenar i o i s di f f er ent  f r om a scenar i o wher e t he 

doct or  was negl i gent  and aggr avat ed t he t endon whi l e t r eat i ng 
t he f r act ur ed t oe.   I n t hat  case,  t he def endant  woul d be l i abl e 
f or  t he damage t o t he t endon under  t he Sel l eck r ul e because t he 
doct or  aggr avat ed a pr e- exi st i ng i nj ur y whi l e t r eat i ng an 
acci dent - r el at ed i nj ur y.  
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over al l  meani ng communi cat ed by t he i nst r uct i ons was a cor r ect  

st at ement  of  t he l aw,  no gr ounds f or  r ever sal  exi st . "   I d.  

¶81 The maj or i t y uncr i t i cal l y adopt s t he cour t  of  appeal s '  

anal ysi s t hat  t he j ur y i nst r uct i on mi sst at ed Wi sconsi n l aw 

because i t  al l owed t he j ur y t o " deci de t hat  t he t r eat ment  [ t he 

j ur y]  concl uded was unnecessar y was not  caused by t he acci dent ,  

and was t her ef or e not  compensabl e. "   Maj or i t y op. ,  ¶40 ( quot i ng 

Hanson v.  Am.  Fami l y Mut .  I ns.  Co. ,  No.  2004AP2065,  unpubl i shed 

sl i p op. ,  ¶25 ( Wi s.  Ct .  App.  Nov.  8,  2005) ) .  

¶82 The j ur y i nst r uct i on di d not  mi sst at e Wi sconsi n l aw.   

Wi sconsi n JI ——Ci vi l  1710 set s f or t h t he r ul e t hat  a def endant  i s 

l i abl e f or  t he damages f or  i nj ur i es aggr avat ed by subsequent  

mi st aken medi cal  t r eat ment .   See al so Fouse,  80 Wi s.  2d at  397.   

I nst r uct i on 1710 i ncl udes t hr ee concept s:  ( 1)  The pl ai nt i f f  must  

have exer ci sed or di nar y car e i n sel ect i ng t he doct or  who 

al l egedl y commi t t ed mal pr act i ce;  ( 2)  The doct or ' s mal pr act i ce 

must  have aggr avat ed i nj ur i es caused by t he def endant ' s 

negl i gence;  and ( 3)  The def endant  i s l i abl e f or  t he ent i r e 

amount  of  damages,  i ncl udi ng damages at t r i but abl e t o t he 

doct or ' s mal pr act i ce.  

¶83 Al l  t hr ee of  t hese concept s wer e c l ear l y pr esent  i n 

t he i nst r uct i ons r ead t o t he j ur y.  

( 1)  The j ur y was t ol d Hanson " used or di nar y car e i n 

sel ect i ng her  t r eat i ng doct or s. "   The f i r st  concept  i n 

I nst r uct i on 1710 was conveyed t o t he j ur y.  

( 2)  The j ur y was t ol d " t hat  a def endant  who causes i nj ur y 

i s r esponsi bl e f or  any aggr avat i on t hat  r esul t s f r om .  .  .  t he 
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al l eged i mpr oper  medi cal  t r eat ment  f or  t hat  i nj ur y[ . ] "   

( Emphasi s added. )   The second concept  i n I nst r uct i on 1710 was 

conveyed t o t he j ur y.  

( 3)  The j ur y was t ol d,  " [ i ] f  you r el at e t hem t o t he 

acci dent ,  t he i nj ur i es,  she shoul d r ecei ve t he ent i r e amount  of  

damages she sust ai ned f or  t hat ,  t hose pr ocedur es. "   Mor eover ,  

t he j ur y was t ol d t hat  t he damages " shoul d not  be decr eased 

because a def ense doct or  quest i ons t he pr ocedur e used by t he 

pl ai nt i f f ' s  t r eat i ng doct or s. "   I n ot her  wor ds,  even i f  t her e 

wer e t est i mony t hat  t he sur ger y was unnecessar y,  t he j ur y woul d 

have t o awar d damages f or  t he sur ger y i f  t he i nj ur y f or  whi ch 

t he sur ger y was per f or med wer e caused by t he def endant ' s  

negl i gence.   The t hi r d concept  i n I nst r uct i on 1710 was conveyed 

t o t he j ur y.  

¶84 Al t hough t he ci r cui t  cour t  di d not  r ead I nst r uct i on 

1710 wor d- f or - wor d,  i t s cont ent  was adequat el y  conveyed t o t he 

j ur y.    

¶85 The f aul t  t he maj or i t y f i nds i n t he j ur y i nst r uct i ons 

r ef l ect s i t s f ai l ur e t o acknowl edge t hat  t her e ar e mor e t han t wo 

possi bl e causes f or  Hanson' s  st r uct ur al  damage.   Whi l e t he 

acci dent  or  subsequent  negl i gent  t r eat ment  of  t he muscl e st r ai n 

coul d have caused or  aggr avat ed t he st r uct ur al  damage,  somet hi ng 

unr el at ed t o t he acci dent  or  t o t r eat ment  of  t he acci dent -

r el at ed i nj ur y al so coul d have caused t he st r uct ur al  damage.  

¶86 Bef or e t he Sel l eck r ul e even comes i nt o pl ay,  t her e 

must  be a causal  r el at i onshi p bet ween t he i nj ur y f or  whi ch 

t r eat ment  i s gi ven ( i . e.  t he r adi cul opat hy)  and t he def endant ' s 
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negl i gence.   I t  i s  not  suf f i c i ent  t hat  t he def endant ' s  

negl i gence caused " an i nj ur y, "  maj or i t y op. ,  ¶20;  t he 

def endant ' s negl i gence must  have caused t he i nj ur y t hat  t he 

doct or ' s mal pr act i ce aggr avat es,  or  t he doct or ' s mal pr act i ce i n 

t r eat i ng t he acci dent - r el at ed i nj ur y must  cause anot her  i nj ur y.   

When t he maj or i t y concl udes t hat  t he j ur y i nst r uct i ons pr obabl y 

mi sl ed t he j ur y,  i t  ef f ect i vel y absol ves Hanson of  pr ovi ng t hat  

t he acci dent  caused t he r adi cul opat hy.  

¶87 The i nst r uct i ons advi sed t he j ur y t o awar d damages 

onl y i f  t he j ur y f ound a causal  connect i on bet ween t he acci dent  

and t he i nj ur y f or  whi ch Dr .  Ll oyd per f or med sur ger y and not  t o 

r educe damages i f  i t  f ound t hat  Dr .  Ll oyd was negl i gent  i n hi s  

t r eat ment  of  t hat  i nj ur y.   Cont r ar y t o t he maj or i t y ' s concl usor y 

st at ement ,  t he i nst r uct i on was a cor r ect  st at ement  of  t he l aw.   

Accor di ngl y,  I  di sagr ee t hat  t he j ur y i nst r uct i ons " pr obabl y 

mi sl ed t he j ur y. "  

V.  REMEDY 

 ¶88 The maj or i t y r emands f or  a new t r i al  on Hanson' s 

damages f or  past  and f ut ur e pai n and suf f er i ng and l oss of  

ear ni ng capaci t y .   The maj or i t y  concl udes,  " t he j ur y ' s ver di ct  

ar ose f r om an er r oneous and conf usi ng j ur y i nst r uct i on such t hat  

t her e i s a r easonabl e pr obabi l i t y  of  a di f f er ent  out come on t he 

r emai ni ng damages at  i ssue. "   Maj or i t y op. ,  ¶3.   The maj or i t y 

r emands f or  a new t r i al  on damages onl y,  even t hough t he par t  of  

t he j ur y i nst r uct i ons t he maj or i t y condemns deal s wi t h causat i on 

and even t hough t her e was suf f i c i ent  t r i al  t est i mony t o al l ow 

t he j ur y t o concl ude t hat  t he acci dent  di d not  cause Hanson' s 
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r adi cul opat hy.   I f  t he case i s t o be r emanded,  i t  shoul d be 

r emanded f or  a new t r i al  on l i abi l i t y  and damages.  

VI .  CONCLUSI ON 

 ¶89 I n i t s deci s i on,  t he maj or i t y s i gni f i cant l y expands 

t he Sel l eck r ul e,  t r ansf or mi ng i t  i nt o anot her  except i on t o t he 

need t o pr ove causat i on i n a negl i gence cl ai m.   The smokescr een 

put  up by t he concur r ence cannot  obscur e t he f act  t hat  t he 

maj or i t y cr eat es a new r ul e of  l aw.  

¶90 On t hese f act s and under  t he l aw of  negl i gence as i t  

exi st ed pr i or  t o t oday' s deci s i on,  t her e i s no j ust i f i cat i on f or  

an appel l at e cour t  t o awar d damages not  awar ded by t he j ur y or  

t he c i r cui t  cour t .   I n my vi ew,  t he j udgment  of  t he c i r cui t  

cour t  shoul d be af f i r med.  

 ¶91 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  
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